OFFICE OF ETHICS, COMPLIANCE & OVERSIGHT
CITY OF JACKSONVILLE

117 WEST DUVAL STREET

SUITE 450

JACKSONVILLE, FL 32202

PHONE: (904) 255-5510

MEMORANDUM

TO: ( Chr nmpher Andemﬂn 111, ercutl\e Director and (réiiieral ( oumei

'l allahassee, FL. 3 2303

FROM:

RE:  JEA Conflict of Interest Inquiry: ITN 127-19 )

DATE: November 1, 2019

I. INTRODUCTI ON

Pursuant to Ru]e‘; 34-6 0{)2 and 7.004, on béi'lalf of Melis@a Dyke‘; Hemcl1ei Vinyard and

Llthb as soon as puésl ie Please be advised that lh(. Oltu.c of (n,m.ral (,011115:.,1 hd‘: discussed this
inquiry with you in prio tck.phone conversations.

IL. FACTLAL BACKGRO[;ND

A. Th N Procew and Vegonalmn Team

On July 23, 2019, th JEA Boar uf Directors (the “JEA Board”) approved Resolution 2019-07,
authorizing the CEO of JEA to issue a competitive solicitation to investigate and pursue a non-
traditional utility response as presented to the JEA Board at the July 23, 2019 JEA Board Meeting.
Pursuant to this authority, on August 2, 2019, JEA issued Invitation to Negotiate #127-19, entitled
“Strategic Alternatives™ (the “I'TN™), inviting interested parties to submit Replies detailing
strategic alternatives that are aligned with JEA’s goal of maximizing customer, community,
environmental, and financial value over the long term. Potential alternatives that could be
proposed included, but were not limited to, operational changes, structural changes, joint ventures,
development partnerships, community ownership, corporate ownership, an initial public offering,
private placement, technology conversion, o1l and gas conversion, utility conversion, or another
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recapitalization. Consistent with Resolution 2019-07, the ITN set forth certain process goals as
minimum requirements for maximizing customer, community, environmental, and financial value
over the long term. Those minimum requesisirements include (among othersy protection of certain
emplovee  retirement  benelits  and maintenance  of substantially  comparable employee
compensation and benefits for three vears. Initial Replies to the ITN were received and a public
bid opening meeting was held on October 7, 2019. Following the evaluation of the initial Replies
as called for under the ITN, a Notice of Intent to Negotiate was posted on October 14, 2019,
| announcing JEA’s intent to negotiate with - qualified Respondents.

Consistent with the terms of the JEA Procurement Code, Section 3.3.2 of the ITN calls for the
appointment of a Negotiation Team consisting of at least three individuals to conduct negotiations
with Rcspondcnts within th C()mlelllVC rangc review revised i__{epllcs and Best cl]'ld F mal Offers

the ITN. Thureath,r,
vard that they assess

transferring any ction or op' ation whlch comprises more than ten pt.rcent of the total of the
utilities system by sale, lease or otherwise to any other utility, public or private, certain additional
approvals are required. - Specifically, Section 21.04(p) of the Charter of the City of Jacksonville
provides that:

Nothing in this article shall authorize or be construed to authorize
JEA to transfer any function or operation which comprises more
than ten percent of the total of the utilities system by sale, lease or
otherwise to any other utility, public or private without approval of
the council; provided, however, that no approval by the council shall
become effective without subsequent referendum approval of the
terms and conditions of the sale.
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Thus, in order for any proposed transaction which would result in the transfer of more than ten
percent of the total utility system to occur, approval by the Jacksonville City Council and approval
in a referendum of the electorate of the City of Jacksonville would be necessary.

Consistent with the terms of Section 3.3.2 of the ITN, calling for the appointment of a Negotiation
Team consisting of at least three individuals, JEA has appointed Melissa Dykes, Herschel Vinyard,
and Jordan Pope to the Nugonatlon T cam while sldlmu on lha. lL{,UI(f thdl it 15 5{:\,1\11’1;! il wnfilua
review b» the QGC zd h ERAIY

: ténd Rcai Estate. Each of these
d have been appointed to serve on

Emplovment Agreems

(“PUP”).

Resolution 2019-09, authorizing the Employee Protection and Retention Program, provides the
JEA CEO or his designee with the authority to execute with each full-time employee who is
actively employed with JEA on the date of the resolution, or as otherwise recommended by the
CEO and approved by the Chair of the Compensation Committee, an employment protection and
retention program agreement on the terms and conditions set forth in the Employee Protection and
Retention Summary attached to the Resolution. These terms and conditions generally provide,
subject to the occurrence of a Recapitalization Event and the satisfaction of the conditions
described in the Summary, that each eligible employee may receive a cash payment equal to 100%
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of his annual base salary in effect on July 23, 2019. Pursuant to the terms of the Summary, all

| full-time employees who are actively employed with JEA on July 23, 2019; are eligible to receive
such cash payment. For purposes of the Summary, a “Recapitalization Event” is defined as
follows:

the closing and funding of a transaction or a series of related
transactions in accordance with Article 21 of the Charter of the City
of Jacksonville and any other applicable law that rcau]la in cil.h\,r (1)
unencumbered cash proceeds to the City of Ja

months if terminated bv IE
i=: Lakcu}ated using an aun

s from the Ofﬁct 01 the General Cuum.t,l dedicated

nd represented employees) actively employed with
JEA for at least three months prior to the performance unit purchase date. The eligibility of
employees to part e in the program is dependent solely on their employment status and
execution of and compliance with a performance plan participation agreement. To participate, the
employee must agree in a performance plan participation agreement to comply with the following
covenants: (i) devote his/her best efforts to faithfully discharge his/her duties on behalf of the JEA
and not take any action that would be contrary to the best interests of the JEA and (i) not disclose
confidential JEA information except as required by law or to perform employment duties. A
breach of these covenants would result in the forfeiture of unvested units except for a return of the
aggregate purchase price for such units. The agreements regarding the Plan will be subject to
sections 409A and 457(1) of the Internal Revenue Code and will be governed by the laws of Florida
and subject to arbitration in Duval County.
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A pool of units will be allocated' amongst employees based on his/her position level and the most
recent annual performance review. The units will be available for purchase at $10.00 per unit in
the early months of the calendar year following the calendar year in which JEA’s annual financial
audit statement is completed. Unpurchased units will return to the pool. Eligible emplovees will
pay the purchase price of the unit by electing to defer a portion of his/her salary (equal to the
aggregate purchase price for the performance units) into an FDIC-msured savings account. At
redemption, the employee will receive a cash payment in the amount of the redemption price that
will include the purchase price paid per unit. JEA’s Chief Financial Officer will calculate the
redemption price, and it will be certified no later than 30 days following the completion of JEA’s
annual financial audit statement. The PUP was deve]nped t the instruction of the JEA Board,
authorized by it, and will be administered under Board auspices and the redemption price certified
by the Board. Further, an independent auditor will ccrtlfy all values and financial results that will
substantiate the value of the PUP.

The calculation of the redemption price is depe::tdent on JEA’s current yw_valut. which is defined
as the sum of JEA’s net position per JEA’s annual audited financial statement, the aggregate
consideration pald dlb[nbutt.d Cl‘edl[&.d or othemflse pmwded to the Cliy of | Iachsonwlle durmg

III. SION

DﬁL;
ISSUES
(1) Whether a prohibited contlict of interest arises under section 112.313(7), Florida Statutes, for

the ITN Negotiation Team Members, as a result of the Employee Protection and Retention
Program or the PUP?

| ! The allocation of performance units available to each employee for purchase will be directed by+ | Formatted: Indent: First line: 0"

the JEA Compensation Committee Chair, who is the Administrator of the Plan.

| ? The occurrence of a Recapitalization Fvent would truncate the performance period, which <~ Formatted: Indent: First line: 0"

would then end on the closing date of such Recapitalization Event.
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(2) Whether a voting conflict arises under section 112.3143(3)(a), Florida Statutes, for the ITN
Nc,gonatlon Team Mernbers as a result of thL. Empioyee Protection and Rgtentlon Program or the
I-'UI-' orin the case of the Co oo Uhairas aresult of her service on the TIN Negolanon
?

LAW

Section 112.313(7)(a), Florida Statutes, provides that:

No public officer or employee of an agency shall have or hold any
employment or contractual relationship v y business entity or
any agency which is subject to the regulation of, or is doing business
with, an agenw of v.hich he or sh{:g s an 0ff1Le{_:-or employeL

r interests ax;d::t_he perfomlam.e of
his or her public duties or that 1d impede the full and faithful
dischar; gc of his or her pubi:lc dum,s L

cial capacity upon any measure whlch wnuld mure to his or
ich he or she k:now:. would inure to thn. spcmal pnvale gain or

affects a-:_cla;:.‘ thai 1ncludes the ofmer, his or her rclahvc, busmes:,
associate, or principal, in which case, at least the following factors
must be considered when determining whether a special private gain
or loss exists:

1. The size of the class affected by the vote.

2. The nature of the interests involved.
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3. The degree to which the interests of all members of the class are
atfected by the vote.

4. The degree to which the officer, his or her relative, business
associate, or principal receives a greater benefit or harm when
compared to other members of the class.

The degree to which there is uncertainty at the time of the vote as to
whether there would be any economic benefit or harm to the public
otficer, his or her relative businesa associate rincipal and, if so,
harm must also be

considered.
ANALYSIS
A. There Is No Prohibited Conflict of In

Section 112.313(7)(a), Florida Statules, generally prohibits agency employees [rom holding
employment or contractual relationships with business entities or agencies that are subject to the
regulation of, or do business with, the agency by which the individual is employed. This statute
further prohibits agency employees from having employment or contractual relationships that will
create a continuing or frequently recurring conflict between his or her private interests and the
performance of his or her public duties. It appears clear that no conflict of interest under this
provision can arise w1th respect to the ITN Negntlatmn Team Memhels

J ,E auksonv
ypointed by the m

_—{ Commented [3U1]: Need to add BOD member discussion

The “agency™ of 'th__ I'N Negotiation Team Members is JEA, as the Negotiation Team is an
advisory board that m renders a recommended award (a recommendation) to JEA. See CEO
16-2 (“We have long held that the “agency’ of a member of an advisory board to a governing body
is the governing body.”); CEO 06-24 (“We also have found the * agency” of board members whose
boards were solely advisory in nature to be that unit of government which they serve.”); CEO 94-
36 (“|1|n determining an individual’s ‘agency’ for purposes of the Code of Ethics, an advisory
board to a governing body is a part of that body. ... Referring to the definition of ‘public officer,’
above, if each ‘advisory body’ were an “agency,” it would not have been necessary to specify that
any person appointed to hold office in an agency includes “any person serving on an advisory
body.” In our view, an advisory body does not constitute a separate agency of government; instead
itis a part of a larger government unit that exercises a governmental function.”). Thus, because
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the relevant “agency” of the ITN Negotiation Team Members for purposes of section

112. 313(?}(3) 5] EA the ITN Negotiation Team Members’ employment by JEA
ming body of JEA L by definition, cannot constitute an employment or mn[ractual
relationship with a busmes‘; a.nuty or agency subject to the regulation of or doing business with
JEA. Simply stated, JEA is neither subject to the regulation of, nor does it do business with, itself.

the aom

For much the same reason, it appears clear the I'TN Negotiation Team Members” employment by
| JEA or status as a J1A Board of Directors member cannot constitute a contractual or business
relationship that creates a continuing or frequently recurring cor
interests and the performance of his or her public duties as a JEA employee or Board of Directors

3- t’.‘Hii&i—-ﬁﬂﬂieif)ﬁﬂl—iﬁ-ihe—ﬁﬁﬁﬂﬁm

tull time JEA emplovee - OF 13, 4 fEA Y
wrams af al TR R EE . s . . .
an crnpluymcnt n.latlonshlp lhdt crcak.s a wnlmumg )

consistently found, section 112.3143(3)(a) “is not
oss is ‘remote and speculative.”” CEO 12-01. Stated differently, “if
' 0_1 the vote as to whether the measure w1ll dlrf.ctly aﬂccl the officer

frequented by cruise ship passengers were not required to abstain from voting upon a measure to
seck a channel-widening feasibility study that could ultimately result in an increase in the number
of cruise ship passengers visiting their business if additional intermediate steps necessary to
actually undertake such a channel widening occurred, as any potential future gam to their
businesses was remote and speculative. The Commission reasoned that there was “significant
uncertainty” as to whether the vote would ever result in gain or loss to the Commissioners’
businesses, as a significant number of additional events and approvals — including
Congressionally-sanctioned changes to regulations — would have to occur before any channel
widening that could actually result in a gain or loss to the Commissioners could be completed. See
also CEO 05-15 (benefit to client developer from affordable housing ordinance was “remote and
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7

speculative” “given the many approvals and events that would have to occur for the client . . . to

engage 1n a particular new project, such as DCA approval or planning board approval[.]”); CEO
06-21 (no special private gain or loss where there were still “innumerable hurdles before any profit
could be realized” and individual “d[id] not stand to benefit in any direct way as a result of the
measure under consideration.”).

""" { Formatted: Footnote Text

negotiation phase nf the procurement even results
an award by the ITN Negotiation Team Members
accumng II is merehf are (vmﬂmnd'mam ihe I-'Sofmi

y results in a rt,(.dplldllz.dllon of JEA
ntains full discretion and control over

(3) a referendum of the electorate of the Clty of .lauksonw lle, appears to be even more dlslanl and
remote than that which the Commission determined to be “remote and speculative” in CEO 12-01

wnmqmnw of a Ru.dmmhzaimn Lmn the umlrmmdl 11,._111 108 6- month wnbul&mw may bt

triggered as it would under anv other termination context.
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