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The Honorable Ashley Moody
Attorney General, State of Florida
Department of Legal Affairs

The Capitol PLO1

Tallahassee, Florida 32399-1050

August
Re: Request for Formal Advisory Opinion

Dear General Moody:
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Over the past few month: the Board and Senior Leadership Team of JEA have been
exploring multiple scenarios of operation and investment to ensure that JEA customers and
Northeast Florida receives the most cost-effective and efficient electric, sewer and water ullllty
serv1ces Thls mqulry was nece*asarv due to Ihe rapldlv evolvmg utility forces due o d

On July 23, 2019 the JEA Board approved exploring strategic alternatives, including - Formatted: Highlight

issuing an Invitation to Negotiate (an “ITN").! The ITN was publicly issued on August 2, 2019, - Formatted: Highlight

and invites interested parties to “submit Replies detailing strategic alternatives that are aligned

with JEA’s goal of maximizing customer, community, environmental and financial values over  Formatted: Highlight

the long term.” (ITN at p. 19).2 The ITN requires any successful Reply to meet certain Minimum _.~~"| Formatted: Highlight

Requirements, including (1) protection of certain employee retirement benefits; (2) maintenance Formatted: Highlight

ol substantially comparable employee compensation and benefits for three years: and (3)

! Resolution 2091-07, available under Board agenda and packet materials for July 23, 2019 meeting.
www.jea.com/about
2 The I'TN is available at www jea.com/XxxXxxx
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retention payments to full time employees of 100% of current base compensation. (ITN at p. 19,
20, 27, 35, 47 and FAQ 19, 20 and 26.). Additionally, the requirement of employee protection

and substantially comparable employee compensation and benefits is included in the Evaluation
Criteria stated in section 3.2.3, including also a confirmation of funding of retention payments to

employees. .| Commented [HKE1]: Discuss
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1 185 i Attached is a copy of Rcsolullun 2019 10 and LXhlbllb 1 and 2 to that resolution.

Exhli:nt:, 1 and 2 provide a detailed summary of the PUP and Redemption Price Schedule for the
pPUP.

atement resnrding

The Office of General Counsel of the City of Jacksonville has opined that the JEA Board
acted within its authority and the applicable City Charter and ordinances in approving Resolution

2019-10. See memo dated (date), a copy of which is attached. .| Formatted: Underline

In summary, the PUP affords full-time JEA employees the opportunity to purchase units
at $10.00 per unit and redeem them for an amount dependent on JEA’s current year value. The
Plan is voluntary and is dependent upon the employee’s employment status at JEA. JEA seeks
an advisory opinion that the PUP comports with section 215.425, Florida Statutes, or any other
state law deemed to be implicated.

A. Description of Long-Term Performance Plan:
The PUP allows eligible employees to purchase a specified number of performance units

from JEA and redeem thcm for a cash payment equal to the redemption price. The PUP is
© employee may decide to participate or decline.

Eligible employees include all 23 full-time employees actwely employed with JEA for at
least three months prior to the purehasc date, ¢y ¢ and (i1} full-time attorneys from the
Office of the General Counsel of the City of Jacksonville who are dedicated exclusively to JEA

| for at least three months prior to the purchase date:. The eligibility of employees to participate in
the program is dependent solely on their employment status and is not dependent on any other
incentive-based measure such as performance reviews, sales, etc.
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To participate, the employee must agree to comply with the following covenants: (1)
devote his/her best efforts to faithfully discharge his/her duties on behalf of the JEA and not take
any action that would be contrary to the best interests of the JEA sz - (i) not disclose

confidential JEA infurnlali()n cxccpt as rcquircd bv law or to pcrform cmploymcﬂl dulics. or-{ay

o SRR

3 $ dagksonvilie: A breach et u ’v B a:w»--the:,e covenants \a.ould result in tht
forfeiture of unvested units and/or the employee will promptly repay all or any portion of the
cash payment previously paid to him/her in respect of his/her performance duties. The
agreements regarding the Plan will be subject to Sections 409A and 457(1) of the Internal
Revenue Code and will be governed by the laws of Florida and subject to arbitration in Duval
County.

A total of 100,000 performance units will be available for purchase at $10.00 per unit.
Eligible employees will pay the purchase price of the unit by electing to defer a portion of his’her
stlarypavinent Lqual to the aggregate pur(.has:i. price for the pc.rl"ormam,t, unlls Al redemption,

s?

wbw lll
include the purcha‘;e price pald per unit. JEA’s Chief Financial Officer will L&l]hulﬂlt. the
redemption price and it will be certified no later than 30 days following the completion of JEA’s
audit.

The calculation of the redemption price 1s dependent on JEA’s current year value which
is the sum of JEA’s net position per JEA’s audited financial statements, the aggregate
consideration paid, distributed, credited or otherwise provided to the City of Jacksonville during
the 12-month period prior to the end of the performance period, and the aggregate consideration
paid, distributed, credited or otherwise provided to JEA’s customers during the 12-month period
prior to the end of the performance period. Depending on the increase or decrease of JEA's
current year value, the redemption price for the units will increase or decrease. Payments made
regarding the units will be paid less applicable withholding taxes.’

The employee must be actively employed Es+ii-4-on the vesting date for the units to vest.
If an employee is involuntarily terminated (without cause or due to death or disability) prior to
the vesting date, then the employee will receive a payment for the units at the same time as the
amounts would have been paid had the employee not been terminated. If the employee’s
termination of employment 1s voluntary, then the employee forfeits the units and aggregate
purchase price. If an employee is retirement-eligible and retires prior to the vesting date, the
units will vest on the normal vesting date.

B. Questions:

1. Whether JEA’s PUP is in accordance with section 215425, Florida Statutes, and does not
constitute unlawful “extra compensation,

Whether JEA's PUP comports with other Florida laws, if any, applicable to employee
participation in enterprise creation. |

(=]
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Statutes, 1s applicable to JEA's proposed plan.




C. The Plan does not Violate Section 215.425, Florida Statutes

EA’s pro

L8N L

posed plan is o
[ it
g wHates- e drankdve s deaisisa-tio-expleresiratesie-slerastives: This office has

not located any applicable case law or advisory opinions. Very simply, JEA’s PUP gives
employees the choice of purchasing units that can increase in value if the value of JEA increases.
The Plan is voluntary and requires emplovees that wish to participate to buy-in by using their
personal monies to purchase the units and to execute an additional agreement pertaining to the
Plan. The Plan does not constitute “extra compensation” under section 215.425, Florida Statutes.

o et

Section 215.425 provides that “no extra compensation shall be made to any [public
employee] after the service has been rendered or the contract made.” The intent behind this
provision is that public employees should not receive gratuities for services that were already
rendered. AGO 2005-07 (“The purpose of such a provision is to prevent payments in the nature
of gratuities for past service, and the restriction pertains to extra compensation given after
service has been performed, not to compensation earned during service.”) The provision has
mostly been applied in instances where public employees were to receive retroactive
compensation for work already performed. See AGO 92-49 (holding that the Police Pension
Board of Trustees could not pay a cost of living allowance to a retired police officer already
receiving pension benefits for prior service); see also AGO 91-51 (holding that severance
payments in licu of notice violated the provision because the employee renders no service after
termination and the payments were compensation for work already performed).

JEA’s PUP plainly does not constitute “extra compensation” because the redemption
payments are not compensation for the services that the employees render as part of their
employment with JEA. Rather, the PUP allows employees to participate in enterprise creation at
the risk of not receiving a return on the investment made to purchase the PUP. The PUP is in
stark contrast to the factual scenarios in which this office has previously applied the provision.
The PUP does not serve to provide gratuities to the employees for their past service that they
have been previously paid for and does not serve as a bonus program or incentive program to
reward employees. Indeed, to participate in the Plan, JEA employees must opt-in at their sole
discretion and expend their personal funds to purchase the units. The redemption payments for
the units depend solely on the increase in value of JEA and are not connected to the services the
redeeming employee renders as part of his’her employment with the JEA. Thus, section 215.425
does not apply to the Plan and the Plan does not constitute “extra compensation.”

D. No Other Laws are Implicated
As to Question 2, we seek the guidance of this office to determine whether any other
Florida laws of which we are currently not aware are implicated. We intend to send the Florida

Commission on Ethics a request similar to this letter to receive its opinion.

We appreciate your assistance with this matter. Please let us know if you need any
additional information.
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Sincerely,
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